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CHILDREN AND COMMUNITY SERVICES BILL 2003 
Council’s Amendments 

Amendments made by the Council now considered 

Consideration in Detail 
The amendments made by the Council were as follows -  

No 1 

Clause 8, page 9, line 14 - To delete “permanency” and insert instead “continuity and stability”. 

No 2 

Clause 9, page 10, line 24 - To delete “only be taken in respect of a child” and insert instead “be taken 
only”. 

No 3 

Clause 26, page 22, line 16 - To delete “produce” and insert instead “display”. 

No 4 

Clause 26, page 22, line 17 - To delete “asked to do so by” and insert instead “dealing with”. 

No 5 

Clause 28, page 24, after line 4 - To insert - 

“harm”, in relation to a child, means any detrimental effect of a significant nature on the 
child’s wellbeing; 

No 6 

Clause 28, page 24, lines 22 to 25 - To delete the lines. 

No 7 

Clause 28, page 24, line 26 - To delete “significant”. 

No 8 

Clause 28, page 24, after line 28 - To insert  

(ii) sexual abuse; 

No 9 

Clause 28, page 25, line 5 - To delete “significant”. 

No 10 
Clause 37, page 31, line 15 - To delete “(1)” and insert instead “(2)”. 

No 11 

Clause 44, page 37, line 26 - To delete “only”. 

No 12 

Clause 44, page 37, line 26 - To insert after “made” the word “only”. 

No 13 

Clause 90, page 59, after line 5 - To insert - 

(d) any other person considered by the CEO to have a direct and significant interest in the 
wellbeing of the child. 

No 14 

Clause 93, page 60, after line 25 - To insert - 

(c) any carer of the child; or 

No 15 

Clause 101, page 64, line 24 - To delete “significant”. 
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No 16 

Clause 101, page 64, after line 26 - To insert - 

(ii) sexual abuse; 

No 17 

Clause 101, page 65, lines 5 to 10 - To delete the lines. 

No 18 

Clause 101, page 65, line 11 - To delete “this section” and insert instead “subsection (1)”. 

No 19 

Clause 101, page 65, after line 14 - To insert - 

“harm” has the meaning given to that term in section 28(1). 

No 20 

Clause 140, page 87, line 16 - To delete “unless it makes an order” and insert instead “subject to the 
terms of any order made”. 

No 21 

Clause 140, page 87, line 21 - To insert after “report” - 

, or a specified part of the report, 

No 22 

Clause 140, page 87, line 23 - To insert after “report” - 

, or the specified part, 

No 23 

Clause 161, page 102, line 8 - To insert after “21” the word “working”. 

No 24 

Clause 199, page 125, after line 31 - To insert - 

(ii) reflects best practice in the care, education and recreation of young children; 
and 

No 25 

Clause 204, page 127, lines 14 to 16 - To delete “may ask the applicant or nominated supervising 
officer to do any or all of the following”. 

No 26 

Clause 204, page 127, line 17 - To insert before “undergo” - 

must ask the applicant or nominated supervising officer to  

No 27 

Clause 204, page 127, line 21 - To insert before “undergo” - 

may ask the applicant or nominated supervising officer to  

No 28 

Clause 204, page 127, line 23 - To insert before “provide” - 

must ask the applicant or nominated supervising officer to  

No 29 

Clause 204, page 127, after line 23 - To insert - 

(d) must ask the applicant or nominated supervising officer to provide evidence that the 
person holds the qualifications prescribed in relation to the type of child care service 
to which the application relates. 

No 30 
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Clause 225, page 136, line 13 - To delete “who is”. 

No 31 

Clause 229, page 138, line 6 - To delete “(2)” and insert instead “(3)”. 

No 32 

Schedule 2, page 174, after line 5 - To delete “and (2)”. 

No 33 

Schedule 2, page 174, after line 5 - To delete “significant”. 

Ms S.M. McHALE:  I will seek leave to deal with some amendments en bloc because they relate to a particular 
clause, but I will put each amendment separately until I come to those that I think we can deal with together.  I 
move - 

That amendment No 1 made by the Council be agreed to.  

I remind members that when we debated the Children and Community Services Bill in this House it was debated 
extensively, which I think was very good, because it is a significant Bill.  At times the debate was very heated, 
but in the end we sent a Bill to the upper House that we certainly thought was a good Bill.  In the upper House, 
as is their wont, the members endeavoured to come to a position of compromise.  I am grateful to Hon Barbara 
Scott and Hon Derrick Tomlinson for making a number of amendments.  I propose to accept all the amendments.  
The reason behind amendment No 1 is that Hon Derrick Tomlinson believed that none of us has permanency in 
our life and that, whilst it was a noble aim in the context of the Bill, he preferred the words “continuity and 
stability”.  That issue was argued quite extensively in the upper House, but in the end government members 
decided that they would support that amendment.  I am also prepared to accept that amendment.   

Question put and passed; the Council’s amendment agreed to. 
Ms S.M. McHALE:  I move - 

That amendment No 2 made by the Council be agreed to. 

I am grateful to Hon Derrick Tomlinson for being such a literary character.  A number of amendments reflect his 
desire to ensure that this Bill is as grammatically pure as possible.  This is a very good and classic example of his 
literary flair.  He did not like the placement of the word “only”, and wished to amend the clause so that, in his 
view, it was a more grammatically correct clause.  Who am I to argue with such a literary scholar?  Again, for 
the sake of harmony in the upper House and to get this Bill through, my upper House colleagues accepted this 
amendment and I have every intention of doing so as well. 

Question put and passed; the Council’s amendment agreed to. 
Leave granted for the following amendments to be moved together. 

Ms S.M. McHALE:  I move - 

 That amendments Nos 3 and 4 made by the Council be agreed to. 

These are important amendments that relate to staff and employees of the Department for Community 
Development wearing their identity cards.  Hon Derrick Tomlinson was strongly of the view that staff members 
should display their identity cards all the time and in all circumstances.  The Bill as constructed had staff 
members producing identity cards upon request.  

Ms S.E. Walker:  In what circumstances?   

Ms S.M. McHALE:  If they visit a family or home and knock on the door, the identification would be produced.  
The Bill was constructed so that staff produced it when asked to do so.  Hon Derrick Tomlinson proposed the 
amendment that in effect will mean that the staff of DCD will display their identity cards at all times.  After 
debate, government members accepted that proposition.  I accept it too.  There are good reasons for it.  The 
initial reasons against it were more about security of the staff, and it is not necessary to have the full names of 
staff on display.  For the sake of the client, displaying the identity card at all times is a fair thing to do.  I am 
happy to accept the amendment. 

Ms S.E. Walker:  We do so in Parliament. 

Ms S.M. McHALE:  Yes. 

Ms S.E. WALKER:  If people must display their identity cards, their security might be at risk.  It is possible that 
if they are wearing their identity cards at all times, their telephone numbers or addresses may be found in a 
telephone book while in a home.  Are staff warned not to have their particulars in the telephone book?   
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Ms S.M. McHale:  Not as a general practice, no.  Some may decide to have a silent number. 

MS S.E. WALKER:  I raise that because such people go into circumstances that can be very volatile. 

Ms S.M. McHale:  They do indeed.   

MS S.E. WALKER:  It reminds me of when I was prosecuting - I would not wear my name tag all the time.  My 
full name was never used because of the volatile circumstances.  I attend the Samaritans, the group helping 
people contemplating suicide, not the Good Samaritans, and the identity card used there reads “Sue, 354” and 
“Cheryl, 15”.  I raise that as an issue.   

Ms S.M. McHALE:  I thank the member for Nedlands for the comment.  Security was precisely why initially the 
Government did not support the amendments in the upper House.  All of us have that possibility or threat of a 
security breach at some stage as prosecuting lawyers or as the minister responsible for children’s services that 
take children from their parents.  We can receive death threats and attacks on our families.  There is an issue of 
security.   

Ms S.E. Walker:  The Bill does not set out what the identity card must contain.   

Ms S.M. McHALE:  No.  In complying with the intent of the legislation, we must ensure that we protect the 
safety of staff.  It may be that we have first names.  I hope it will not be a number - it should not be like the 
police.  We must balance the safety and security of the staff with the good intention of the amendments, which 
the Government is prepared to accept.   

Question put and passed; the Council’s amendments agreed to. 
Leave granted for the following amendments to be moved together. 

Ms S.M. McHALE:  I move - 

 That amendments Nos 5 to 9 made by the Council be agreed to.   

Ms S.M. McHALE:  I appreciate the forbearance of the members for Nedlands and Kingsley in doing these 
amendments now.  These are probably the most important of the Council’s amendments to the Bill as they relate 
to that very heated debate about the definition of “harm”.   

Ms S.E. Walker:  You conceded and made an amendment, minister, for which I was grateful.   

Ms S.M. McHALE:  Yes.  In the spirit of cooperation, and to arrive at a position about which all members of the 
House were reasonably comfortable, an amendment was made in this House that introduced a two-tier level of 
criteria.  It was “harm” for sexual abuse, and “significant harm” for other forms of abuse.  Unfortunately, when it 
got to the other place - 

Ms S.E. Walker:  They put “significant” back in.   

Ms S.M. McHALE:  I do not think so.  I will talk about that aspect.  The clause suggested is a good one; it 
improves the Bill.  Hon Derrick Tomlinson wanted to remove any reference to the consequences of the action - 
in other words, the harm from the abuse - and wanted to reinstate the notion of abuse as being the trigger for 
removing a child from - 
Ms S.E. Walker:  It’s the same argument that we put. 

Ms S.M. McHALE:  Yes.  It was the one that the Government did not accept.  The effect of the action on the 
child must be looked at.   

Ms S.E. Walker:  You still accept, don’t you minister - please tell me - that when a child is being sexually 
abused, you don’t need to see if there is any significant harm?  That act in itself is significant harm.   

Ms S.M. McHALE:  Yes.  We canvassed that in debate.  If a child has been sexually abused, almost by 
definition it is a significant harm - absolutely.  Hon Derrick Tomlinson’s position was that if a child is abused, 
take the child into care.  On the other hand, the Greens (WA) opposed a two-tier system.  They sought legal 
advice, and that advice, I will be honest, was similar to that from the parliamentary draftspeople; namely, that, in 
reality, having a two-tier system may not be helpful to the Children’s Court.  Therefore, we had to find a way to 
arrive at an agreed position with which all of us could live.  In the toing-and-froing - the clause was deferred 
until the end of debate - we looked at a number of possibilities.  I know the member for Nedlands was very keen 
on the Queensland model, and we looked at the Queensland legislation.  The Government proposes that we have 
a definition of “harm”, not “significant harm”; that is, “harm” in relation to a child means any detrimental effect 
of a significant nature on a child’s wellbeing.  That is a reasonable definition of “harm”.  It is very much in line 
with legislation in other States.  The consequence is that a list of types of abuse is applied, including physical, 
sexual and emotional abuse, and neglect.  Having taken account of all the arguments and the opposing views, in 
a way the upper House had the same sort of debates as those held in this Chamber.  After looking at it again, I 
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think the Queensland framework was a reasonable one for us to adopt.  The Bill has a definition of “harm” and 
categories of abuse, and I think that is a reasonable way to go.   

Dr J.M. WOOLLARD:  Clause 28(1) will now include the following definition of “harm” -  

“harm”, in relation to a child, means any detrimental effect of a significant nature on the child’s 
wellbeing; 

Subclause (2) states -  

For the purposes of this Part a child is “in need of protection” if . . .   

It does not refer to the definition of “harm” that will be inserted in subclause (1).  I would like the minister to 
clarify exactly how the two go together.  I note also that the category of sexual abuse will be inserted at 
subclause 2(d)(ii).  This relates to when a child has been abandoned by his or her parents.  Will the minister point 
me to the part of the Bill that addresses incidents that occur when a child is in foster care or residential care?  
Another definition that is not included in the Bill is the definition of “sexual perpetrator”.  The department will 
not call a child a sexual perpetrator, as it does not want to label the child, so it will say instead that the child has 
sexualised behaviour.  I have been given some horrific statistics of children who are being abused in foster care 
and residential care.  Because of the statistics I have been given, I would love this Bill to be put back on the 
Table of the House.  I appreciate that that cannot be done.  First, can the minister explain how that harm relates 
to both those parts?  Secondly, can the minister direct me to that part of the Bill that addresses protection in not 
only families but also foster placements and residential care?   

Ms S.M. McHALE:  These amendments will insert into clause 28 the definition of “harm”.  This clause deals 
only with the circumstances relating to removing a child from his or her family.  The clause will contain the 
definition of “harm” and subclause (2)(d) will indicate that the child has suffered or is likely to suffer harm as a 
result of one or more of the categories of physical abuse, sexual abuse, psychological abuse or neglect.  Another 
requirement is needed, which is that the child’s parents have not protected the child or cannot be found.   

The member’s question about the incidence of sexual abuse of children in foster care or residential homes is not 
dealt with under this clause, because, as I have said, this is about taking kids into care.  Those situations are dealt 
with through criminal proceedings.  

Dr J.M. Woollard:  So it is nowhere in the Bill? 
Ms S.M. McHALE:  I am not sure that we would want this Bill to deal with that situation.  What is to be done is 
quite clear.  If an allegation of sexual abuse is made, what needs to be done is very clearly stated in the director 
general’s instructions and the practice handbook; that is, the child needs to be removed from that situation 
immediately and investigations undertaken to find the perpetrator and to ascertain whether the environment is 
safe for the child to be returned.  If the environment is not safe for the child to be returned, the child will be put 
into either another care arrangement or another residential facility.  I do not think this Bill needs to deal with that 
sort of situation, because it is already dealt with by the director general’s instructions, the practice handbook and 
the requirements to investigate the matter, refer it to the police, have the child removed and assess the safety of 
the environment.  That is very clearly stated in other publications and instructions of the department.   

Dr J.M. WOOLLARD:  I want to ensure that I have this straight.  This Bill is about protecting children from 
abuse by families.  The minister is saying that the Bill does not need to address the situation in which the 
department has placed a child in foster care or residential care because other measures deal with children who 
are abused in other areas.  The reason I draw the minister’s attention to this issue is that I have been given some 
very distressing information about children being abused in various areas.  I have been told that the Government 
is aware of these incidents and that children are being placed in care with sexual perpetrators.  It appears that the 
department is turning a blind eye to this.  The Bill has completely ignored this area.   

Ms S.M. McHALE:  No, I do not think the member for Alfred Cove has it right.  There are isolated instances in 
which a child has been abused physically or sexually while in residential care.  The member knows that from the 
annual reports and the information I have provided in this House.  However, a legislative framework to deal with 
that is not what is needed.  This legislation provides the power to investigate and remove children from unsafe 
circumstances.  Children in care are covered by this Bill through the principles and other statements concerning 
safe environments.  It is not necessary to have a legislative framework to cover the situations to which the 
member has referred, and I will reinforce that point again.  I do not know the numbers of cases the member has 
been given, but those cases are few and far between.  They are very serious cases and they are not cases to which 
the department turns a blind eye.  The member for Alfred Cove has raised an issue that will not be resolved by 
having a legislative framework.  The process for dealing with allegations of abuse while in care is managed 
through the director general’s instructions and the abuse in care unit that I have established, which is much more 
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vigilant of the processes for dealing with abuse in care.  Do not let us get distracted by trying to find reasons for 
putting more provisions in the legislation, because that is not the way to go. 

Ms S.E. WALKER:  I realise that time is moving on but I will start my comments.  The Opposition has opposed 
this Bill because it believes very strongly - 

Debate interrupted, pursuant to standing orders. 
 


